e 3 4 oh 
3 : a ws 
/ A \ gu “&* 
ww) - * 


No. 22788 


Tes UNDE DS SLATES COURT OF APPEALS 


POR THe NaN CIACUIT 


mo, 22768 


WHITE CHEMICAL COMPANY, Appellant, 

hee 
HENRY MORADIAN, RECEIVER in Bankrupty 
of CAL-ZONA FARMS, a Corporaticn, and 


Henry Moradian,, Trustee in Bankruptcy, 
Moe] leer. 


APPEAL FRO Gi UMEPED S9ATRe DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 


APPELLANT'S OPENING BRIEF 


MeKESSON, RENAUD, COOK, MILLER & CORDOVA 


31 Lunrs Arcade 
Phoenix; Arizona 85003 > 


Attorneys for Appellant a 


My 
My 


No. 22788 


IN THE UNITED STATES COURT OF APPEALS 


FOR Tape NaN CIRCUIT 


No. 22788 


WHITE CHEMICAL COMPANY, Appellant, 

ae 
HENRY MORADIANS RECEIVER in Bamkrupty 
of CAL-ZONA FARMS, a Corporation, and 


Henry Meorediaw, lrustec in Bankruptcy, 
Pooe ree. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
POR cee pie tricr OF ARIZONA 


APPELLANT'S OPENING BRIEF 


MeKESSON, RENAUD, COOK, MILLER & CORDOVA 


31 Lunrs Arcade 
Paoeman, Ariaema 65003 


Attorneys for Appellant 


(Aor 
ley 
U ty Bi } 
- : n ) 
} 
| 
1a 
} m4 ¢ ne { ri “u 
™ ~— w ‘wt Ot , 
tS me —eo= che Serer eevee © See 8 ee TE SS Se Ee oe LA EG A Rt IG I I GL HRN itn ig 
D> a gl 1 ee Ae pene eye ble ee ee ponte og PS or Vee net eee Pe Nh ge rem RIO fee Oy mn re 


EIAHU2 4 By TAU0D MSTA! CATTRU ABRY WE 


rTVUaosT Pala yep Pee 


+z 
—— —— a Se 
+ 
y } ~ oe tie 
~ 
— ’ _ — —_—- ee 3 
» _ e : ey ® 7 . - s ; 4 
‘ °c 154 g toe oo tfise we 62a" 
' . A 7 y (to ori ey) DP orp wr A 
y rae Hig f ° i] i 7) FP Fy J | i | f f 4 
= Ls # : 5 a _ 
hope ai ry P q regi yi 4 + ' 
' 7 > 
4 € A : i ‘(7 ; 1 7) | é i ry : Sra - ier my 
. ae ae 


i) SE Uk 
Page 


teioe Of CaSeGS -anG@meaueoorittes. .« . « «© « © © 6 iw 


Statement of Pleadings and Facts Disclosing 


East S Of - tee WoCMm CMO. 6 aw « ee are pu pp +e i 
Sat eem: OM Giese so... ee ke ee Oe "a 
Seer Meu omemmOmm IOI. fog. 6 6 + 6 ee 6 8% 6 6 
[rae Gene ee ee Rs as es wt ela wa rece Pl 
Wert itmedees Of COUmeeme 2. 4. 1. see et lw eee wl BC! 
Peer tery it Of sceleyvicemoy Maal. . 6 we 6s 2s sl mm el lw! ee 


_.) 
41964 ; sige 4 


nme stage 
16 a8ena 


' J Pome pel "3 


» ThrGarerLy 


TABLE OF CASES AND AUTHORITIES 


Cases 


Colmbpia Ribbon Ce.) in 


day FS ed  9e9 sd wear, 


Delaware H@sdery sll iieie,, 


ave Fed ia Cid Cia, 


Home InGenmninvwe (Grammy. VoOnevan Paine ime. Coe. 


THe & 
1941). 


Enc... im rex 


Gis la 


S25) Fe 2d ae) Wer Car, 19G3) 


Miller v. Sulmeyer, 


poor rT -2ae mieenegch Cir, 1962 ) 


Nignelas sy. “Uiived States, 
Sorc, womemmmoo S, Ob. lov! (1966). 


foetl: Towneeme Co,, In 


Peg H yeccmee. (3d Cir, 


Statutes 


ie eo. ey kOe ) 
iis eC, Bee (a )1 
ieee ee, Wo a : 


Bamienuptcy Aci, 
§ 64(a). 
Poa 
§ 344, 


mem Met Fei sor 
1960). : 


Soe 


ince 


Page 
13 
16,19 
15,19 
17,19 
i) ee 
Vise 
14 


12 20 
1 210 


14 


m2 pee 


1220 


| 


al Jt2 dede Tati i 
exo eS Gee os. " 


.y ear Sth i 2 
ee oG,4 gos” 


Ks Drama & - 
2.9 Fle 


tL 


ae 


IN THE 
UNI TEDe STAGES COURT OF APPEALS 


POR TEP NINTH CIRCUIT 


Nom e27ac 


APPELLANT'S OPENING BRIEF 


STATEMENT OF PLEADINGS AND FACTS 
DESCLOemNG EPAsis OF JURISDICTION 
Mie Uniped es vemos Dist raet Court for the Dastrict of 
peezona Nad ' Hurwtedterton over this case by reason of 1T 
Geine a baniuptcy=sreceeatnes aid in particular, under 11 
Wes C: § 1a )l0e SUhiswres by reason of a Petdition for 
Geviewool hiteinets ofeieer, “Conclusions of Law and Order 
made, found and entered by the Referee in Bankruptcy in 
the matter of Cal-Zona Farms, a corporation, Bankrupt, 
march Was bankrupteyseroceeaing No. B-lI5T1=Phx. “in the 
Ugeived Staveamlisweict Court for the Distmeiet of Arizona. 
Jurisdiction over this appeal is vested in the 
Court of Appeals of the United States and in the Ninth 
Ginscu ltwtleigeet by Viewue of 11 UeSec. § 47. 
The order of the Referee in Bankruptcy is set forth 


in the Transcript of Record, beginning at page 139, 


a 


through and including page 149. The order of the United 
Suaves Diserlvep Comer, wseued on@une Petitdon for Review, 
iS set forth in the™ir~anscrvpt ef Record Destinning at 
page 196 through page 204. The Petition for Review is 
Seumrorcn in the lremscri pte or Record begining at 


pace 50. 


STATEMENT OF THE CASE 


On July 16, §964, Cal—zowa Farms, a corporations the 
beamiecinn Nenewiwemiemed In wane Unused States District 
Couey Tor vireteiommlier oT Arizona, a petrvion preposing 
an arrangement under Chapter XI of the Bankruptcy Act 
of the United States (Transcript of Record, page 4). 

On October 26, 1964, the Receiver in the Chapter XI 
PRececdimpsmissmeewemCertiaiicabe or Indebtedmess to 
SsuULhWeSt Berestiite@wrerries, inc., pursvant to™an order 
of the Referee in Bankruptcy (Transcript of Record, 
pages 141-42). Such Certificate of Indebtedness was 
BUI nOrNzed GO be 1ssved with precedence and priority 
Omer bhe Gmaenses Of Ja0mimistration. 

On August 20, 1964, the Receiver issued a Certifi- 
Cave on Ive pvediess to Producers Cotton O11 of Arizona, 


On Gane COm@atiomemhat sulem certificate should have 


i 
ie 
Ee 
q 
2 


- 


7 * 
te 


precedence and priority over the expenses of adminis- 
tration (Transcript of Record, page 143). 

There is still due and owing to Southwest Forest 
imgmstries, Ine. powealeh is still the owner and hoider 
Of the above described Certificate of Indebtedness, the 
sum of $50,000 (Transcript of Record, page 142). 

gers Tsestall due and one Fo Proedmeers Cotton 
Oui Company, sueseocor £o Predicers Cerron Cll ~or Ari- 
ZGGomwUuaglermbe avec Geseribed Cerlifi@ate, the sum 
of $16,777.84 (Transcript of Record, page 143). 

The appellant, White Chemical Company, a corpora-— 
tion, delivered to the debtor corporation, and now 
bankrupt, Cal-Zona Farms, goods and services employed 
by the Receiver in the growing of a crop, which said 
goods and serviees had a reasonable value of $28,451.28. 
Me Certil 1@avem@n Inteebtedmess was tesuced to Wnite 
Chemical Company, and all goods and services were de- 
tivercd diteteat tne pendency of he prepesed arrangement 
iMicer COhevvcum eer cainma Were wcdeliyered at tne instance 
ame, requcsm on Bie mececiver for the purpose of aiding 
in growing of an existent crop. There is now due and 
Omainme to Weave Cnem.cal Company the sum of $28,451.28 


(imenscrigst Of mecerd, paiges 143-44). 
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The Referee concluded as a matter of law that 
Southwest BPomeste indwstries, Inc., had a Certificate 
of Indebtedness validly issued under § 344 of the Act 
Relating to bamleemoucye( 11 Ussete § 744) and concluded 
Purther that Sovtbwest Morest Industries, Ime., is 
entitled to pri@mmry Gm payment over over expenses 
Of Adimmmistrabaom Of =the proposed arrangement under 
Chapter’ Kiyo swojectmonly to the payment of fees and 
Costs incurred Ha the adminisvuravion or the ensuing 
Gaakrupt cy, aad tmau there is due»and owimg to South— 
west Forest Industries, Inc., $50,000 under the Certi- 
ficate (Transcript of Record, page 146). 

The Referee further concluded as a matter of law 
that Producers Cotton O11 Company was validly issued a 
Certificate of Indebtedness under § 344 of the Act re- 
iaving to banmlesipmecye(]1 U.S.C. § 744) emd that it is 
Smcitled VoOevimnemuyy sn OCaynent Over the Ouner expenses 
of administration of the proposed arrangement under 
Chapter XA subject only to the payment of fees and 
Costs ineiie@ed am Pne admingstration of the ensuing 
bankruptey> amd that the ame@unt due and payable to 
Producers Cotton Oil Company is the sum of $16,777.84 


Ciranseript eomenecordipage 147). 
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The Referee furvmer cComeluded that the claim of 
White Chemical Company in the sum of $28,451.28 is 
alVowable as a €Osu 70! administration of the Chapter 
XI proceedings which was superseded by the bankruptcy 
(Transcript of Record, page 147). 

Tes Colm eae er Ou wthe Net emcee. furs mer 
Concluded Cia, Gaede G'scretion the claimants of ad— 
Mineorereaglye Cx@emecs are Not envivtied to equitable 
Comet SO Uhatermey, mic lvading aooellant White Chemical 
Company, Way Bamvuliciware on an equal basis with the 
herders Of Uiemmeccmewe 6 Certifpreates of Indebtedness 
iiecie ClisSvewpietensot sone Times of the estavyes and that 
they, including appellant White Chemical Company, are 
eavuitled to pPemumeiwpave an the distribution of the 
@esetus Of ULieweaeamees Only abber payment tia full of 
Mme fees andGeme mace FO the Trustee, Receiver, their 
attorneys and accountant, and after the payment in full 
of the amount due on the Receiver's Certificates of 
Indebtedness (Transcript of Record, pages 147-48). 

There are inadequate funds to pay the Trustee, the 
hecel Ver seem avrormevys and accountant, the Certifi- 
cates of Indebtedness and the other costs of adminis- 


tration, including appellant. 
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SPECIFICATIONS OF ERROR 


Speci ited Femmenmne., 1 

The Bankrupmey Court below was in error in 
Conclusion Otmeleaw Woe. | (leanscript of Record, page 
5) Since Pedad NCr Gast imauten Detween Costs of 
AOieeoiserabion 2) the Chapver Al arrangement procecd— 
ings and the ensuing bankruptcy proceedings and allowed 
the Receiver's fees and expenses and fees and expenses 
Cea S0COrne Mire ine Weces vor, Demm in tive Chapter 
Pee Rocce itso Ven OMma teor ity e@wtth The fees and 
emaeetises Of Ulewirusvee. aecorney for Irustes, artror— 
MeyetOr DankKruot and satecOulvant, Im tne ensuime Danke 
ruptcy proceedings, for the reason that § 64(a)1 of 
the Bankruptcy Act, as amended [11 U.S.C. § 104{a)1], 
peaces all COsts Giese iistratvion On a parity except 
Elav COStS Of G@dminrsegauion of an ensuing bankruptcy 
procecdime shall Mave™errority invadvance ol payment 
of unpaid costs and expenses of administration incurred 


iO Che sWpereceed Chapter proceeding. 


SoeCimred Hriror No. 2 
ine eeankruptcy Courv below was in error in Con- 


clusion of Law No. 3 (Transcript of Record, page 146) 


oe 


V 


for Ghewreason Gaal Since “court coneluded that the certi- 
miecave holder, *seuvnmece Forest “Industries, Inc., Is 
Sitiiled fompmeminvweeiimagayment Of 10s Certificate of 
Indebtedness for a loan representing expenses incurred 
in administration of the proposed arrangement under 
Ceeiewer Xiwof the Bankruptey Act, as anfended, for the 
reacon that Sees l ot ene Baniauptcy Act, as amended 
[11 U.S.C. § 104(a)1], places all costs of administra- 
pron On a peariny Gaaecp > thal cosets of administration 

of an ensuing bankruptcy proceeding shall have priority 
im advance of payment Of Unpaid costs and expenses of 
geninistration taeurred in the superseded Chapter pro- 


Gece ing. 


Specified Error No. 3 

The Bankruptcy Court below was in error in Con- 
clusion of Law No. 4 (Transcript of Record, page 147) 
for the reason that tne court concluded that the certi- 
mieate holdem rissducers = Coumon Oil Company, is entitled 
to priority in payment of its Certificate of Indebtedness 
fer a loan repeesentdmas Gxmenses incurred in administra-— 
Velom Of Them preteseca arranzement under Chapter XI of 
Phe weankriwprcy fev, as amended, for the reason that 


§ 64(a)1 of the Bankruptcy Act, as amended [11 U.S.C. 


Be 


/ 
R20 Cesds 
forte iLaroaos of 


() staan? 


© 104(a)1)], cieeesmall costs of adiWidinistration on a 
parity Except that coats of admanistration of an en- 
suing bankruptcy pmececdine shall have praocrity in 
advance of payitemt Of Uapaid costs and expenses of 
Adoni suratideot MeCtinmecd an wine Superseded Chapter 
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Specified Error No. 4 

The Bankruptcy Court below was in error in Con- 
clusion of Law No. 5 (Transcript of Record, page 147) 
sence ab) 1] impede pre Garawemstribotion of the fumds 
of the estate to Seumaves: Poresu™industrves,, [NC x. 
oma Producems Couvon O11 Company, and did not include 
wierein Other Costs rol scm etewal lems incurred and un- 
paid under the superseded Chapter XI proceedings, and 
did not distinguish between the fees and costs of 
Trustee, Receiver aeverneys and accountant between 
the superseded Chapter proceeding and the ensuing bank- 
muipiey proceed i meet or thew reason that. § 64(a)1-of the 
Bamearipecy Act; as amen@ed P11 U.S.C. § 104(a)1#, places 
all costs of administration on a parity except that 
COSts Of eimmstration of am ensuing bankruptcy pro- 


ceeding shall have pricrity in advance of payment of 
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unpaid costs and expenses of administration incurred 


in the superseded Chapter proceeding. 


Specified Herer gic. 5 

The Beyakriocecy Court below was in error in Con- 
clusion of Law No. 7 (Transcript of Record, pages 147-48), 
Since at did notwpecrmrs the pro rata participation of 
the appellant wand=Ouner claimants for costs of adminis— 
teavion im the Chapter “il wroceedings superseded by the 
Ciseuing Dankrupvey eroceealmeas On an edulal basis with 
ale: other incurmred@amd Unpaid costs of administration 
of the superseded Chapter XI proceedings, including 
ome NOlderseoi@uhew mmm acates sor Indebtedness, ror the 
reason that § 64(a)1l of the Bankruptcy Act, as amended 
ie U.S.C. SP Oe piteices”all costs”or administra 
CaOn On a Parayweatepy that costs of admamastration 
of an ensulme baieeipwey proceeding shall Mave priority 
in advance of payment of unpaid costs and expenses of 
administration incurred in the superseded Chapter pro- 


eee dune. 


Specified Frror No. 6 
The Bankruptcy Court below was in error in en- 


tering the order it entered based upon the Conclusions 


of Law specified as error in the above set forth spe- 
Ge1ficavions Of "reer. which “Ssaqd order is set Torth 
in the Transcript of Record, pages 148 and 149, and 
tiiat this 15 Gemeime seasons set forth in the fore— 


going and preceding specified errors Nos. 1-5. 


spec i2ed hamemlo. i 
ine Baviwgipuce, Court below was in error in 
establishing pricort ly i paymemts in the Opinion and 
Waeer Of the Disyrver Court on Preview, as the same are 


set forth in such, Ocmmlcngand Order in the Pranscript 


of Record, page 198, at line 5 through line 17, for the 


reason that sueh esuablished order of priority is con- 


trary to § 64(a)1l of the Bankruptcy Act, as amended [11 


U.S.C. § 104(a)1], which places all costs of adminis- 


weation On AMpdiemiyveecxrecest that costs of administration 


el an ensuing Paleesupvey eroeccding shall have priority 


in advance of payment of unpaid costs and expenses of 
Soninistravwen anciERedmin the wsupéerseded Chanter pro- 


Geecoing, 


Sela) 2c 
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A stimmery ef the aepellant’s position can most 
@onelsely be Sey Toren to be that the appellant claims 
that the Bankwgmetcy Court below was in error when it 
wot bec CO prevede mer distribution of the balance of 
the assets of the bankrupt estate as follows. The 
POsts Of adminmteusarton Of Lhe Ensudanes Damkruptcy of 
Cal-4oena farts ,e8ae., a0d in parlicular the Wrustee’s 
wees, Une Trusbec eaavbormey, une attorney's trees for 
Bie bankwipt™s avwermey, and the aecountant™s fees for 
the Trustee's accountant, are entitled to priority pay- 
Mem UMder he abeliCae  ceamlory prioPigy of payments 
Since these are c@sws of adwemistravion of an ensuing 
bankruptcy after a superseded Chapter proceeding. 

After the payment of the costs of administration 
Oi the Gasudme baw ete wey 1G 1s bhe positiom ci the 
appellant that, aAugariamewomwmmin el) ancurred and unpaid 
costs of administration of the superseded Chapter XI 
Proceedings are (om a parity ana should share pro rata 
i tic Peetu ie Une awe able for distribution 
VOWwards Che .cesrus Of administration of such superseded 
CisIpyeeePeOVteconme bites is fer the reason that it is 


Submitted that the Bankruptcy Court below has no authority, 
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elpher by Statute or by Equitable principles, to es- 
tablish sub-priorities within a congressionally estab- 
ihichicampmicmiig Nees eke See forth in § 64(a)lg 1a U.S.C. 
S a08(a)1. 

There is no question of the authority of the Bank- 
hip vey Comm BORaUUhersezesthe issuance of Certificates 
of Indebtedness in the course of a Chapter XI bankruptcy 
arrangement proceeding. Section 344 (11 U.S.C. § 744) 
provides as follows: 

"During the pendency of a proceeding for 
an arranceient, or after the confirmation 
of the arrangewent where the court has re- 
tained JuUriscdTetiong the court may upon 
Cauise "Show authertize the receiver or 
CrUsmiee sor ehe debtor im Pessession, to 
1Ssue Cervilie@atves of indetedness Tor 
Cash erereaey, er Oller COmetderariven 
approvedebye the court. upom such terms 
and conditions and with such security 
and PRYORYT?TY GN PAYRENT OVER EXISTING 
OBLIGATIONS AS IN THE PARTICULAR CASE 
MAY BE EQUITABLE." (Emphases added) 

The avewme Cmpresized language of thé statute seems 
eesOoluvely (Cle tcmeiew ree s tinal tie EGqmities to be 
considered are only to be considered in establishing a 
priority of the Certificates of Indebtedness over ex- 
isting OW ome. ~Payis resoectiully submitted that 


under no reasonable interpretation of the statutory 


Taneuace Wemmmere auvnerity to Establish a priority for 


ae 


Bae Geruil 16 memMotdeie Over anopner class of claimant 
maose priority Has beenMestablished by Congress. 

in the case Of Bere Columora Rebbon Co., lil? F.2d 
999 (3d Cir. 1941), in interpreting § 64, §§ a [11 
U.S.C. § 104(a)], as amended, which has been amended 
on approximately five occasions since that date for 
Murpeses which G@ Weveaecear tO ehe appelig@imt to be 
Geserucvrive Of Ghe Weametescc "el the Tnird Circuit in 
wie Case, OUNCIiI ew aiecs tet oilarber sev formu, it was 
Smaued at LOGL 


Nw Le oliomis Ghat the Court in dé= 
termining Wie priority of ciaims against 
the estate is bound by the provisions of 
Section G4 > sub. @; @s amended, 11 U.S.C.A. 
§ 104, sub. a, which specify the classes 
of Gebpissvitemeeige Co have priority of 
Paymenc Over @eiewa Creditors of a bamk— 
PUP ECetarceanUmeene tomer Or tieir payment 
With rPeéspeGeteto Gach other. Five classes 
of debts having priority are established. 
The first vetises ne mdes “the costs and 
expenses of administration.' SINCE CON- 
GRhEDo aA on! SUP NO ORDER OF PRIORITY 
WITHINSTRE Sees! Chloe THe COURT MAY NOT 
RIX PRIORITIES PHE CLASS. Mis= 
SOU noses. (2, 57 Cb. 60; 
Oi aed. Os ieeouri v. Barhart, 8 Cir, , 
Titebeed (O20 certacrari denied Gi S.Ct. 
tom eo lade ee _ . MOON SLOUENTLY ALG AD- 
MINISTRATION EXPENSES, WHETHER INCURRED 
DURING THE REORGANIZATION PERIOD OR DUR- 
ING THE LIQUIDATION PERIOD AND WHETHER FOR 
COSTS AND EXPENSES OR FOR SERVICES, MUST 
SHARE PRO RATA IN THE FUNDS AVAILABLE FOR 
PAYMENT."" (Emphases added) 


= Si = 


ie Court itheweet stares am that case at page 1002 


“oe » . It is well settled, as the Cir- 
eudit Court of Appeals for the HGuier h 
Cireure wommrped out in Westall v. 
ivegueuel(tens O20, 623, ‘that bankruptcy 
proceedings themselves are purely equi- 
Cable @ine tiie: “Character, and, wWwathan 
the LTaiiGemwerescribed by the Bankrupucy 
Act [0s Ugeeees. 5 1 et seq.) and the 
Specie  eeeOlmorac l mcCe prescribed by 
the Supreme Court, are to be administered 
In daccerdewitna the general principles 
and practices of equity.' See Local 
Gan Seepe menu, 292 U.S, 234." 54 S.Ct. 
695, );Omie ween 2308 93 AnleRe £954 But 
these equitable powers are to be exer- 
cised within the limits laid down by the 
Bankruptcy Act and subject to its spe- 
cific provisions. in re Concentrated 
PrOduewemecmorg a Cir... 30° F.2d 745. 

THE COURT @MAY WOT BY GRANDING A PRIORITY 
WHICH Vit DEES ShQUITABLE SET ASTDE THE 

CLEAR CONGRESSIONAL MANDATE THAT NO SUCH 

PRIORITY Y SHees Be ACCORDED," 
(Emphases added) 


Section 64(a) of the Bankruptcy Act, as amended 
Pie U.S.C. § GE) erervades 
"§ 104. Debts which have priority 


(ay eMIewdebtestownave priority, in -ad= 
vance of the payment of dividends to 
CYEG@uiroOto wane romoe paid in full out 

Of Bankrulps Ssuates, and the order of 
Payment, shall be (1) the costs and ex- 
Defises Of aeMInistrmation, .. . Where 

an Order 1S ebered in a proceeding un- 
dar Fiiy cmap temeer Unis Title directing 
that bankruptcy be proceeded with, the 
costs and expenses of administration in- 
curred in the ensuing bankruptcy proceed- 
ing shall have priority in advance of 


Payitent of Ube Mapaid costs .and expenses 
of adminiseravvem, including? the al lew- 

ances provided for in such chapter, in- 

curred tn Sihewspeermseded pre@ecding and 

in the suspended bankruptcy proceeding, 

if Amys i 

As is evidiemv., Compress has now established a sub- 
priority within subsectiom a(1) of § 64. By Congress 
bevineg given prtority vo Costs of administration of an 
Smciime bankrupve am ter ea Terminated Chapler proceed= 
mp, it iS dquiiiewewmeemt that Comeress has intended 
eis and this aifeme as the only priority among the 
WeartOuS COSTS Of (adimgiisteation that are incurred in 
the course of bankruptcy proceedings. It is therefore 
submitted that the Colwm7bia RibbDom Co. case, supra; is 
suagil good law exceet=as modified by Coenmpress. 

The Ei@nCneeateeteenad occaswon to decide upon the 
establishmemt “Gf @Ub-prvorities within a» compressionally 
established pricrity in the case of Home Indemnaty Co. 
OD, Donovan@ragnm eel o.., Enc., 325°F.2d9870 Comn Cir. 
1963). In that case the Eighth Circuit stated, at 
page 875 


"; . Lo Dessure, abundant authority 


Ganebe found (6 Support the proposition 
that a eourt cannot disregard the prtor- 
COGtgaemreartons established, Dy 
statute and 'set up a subclasstftecattion 
OF Clarmaswithin a class given equal 
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priortty by the Bankruptey Act and fix 
an order of prtorzity for the sub-classes 
ageordiia to its theorywof equity.’ In 
Re Comigibuawnewebon Co. , 3 Cir. .» L17 F.2ed 
999, 1002 (1941). See also Missouri v. 
ROseweceemere ne. 57 Sect. G0, Cleef amd). 
46 (1936); In Re Delaware Hosiery Mills, 
3. Cit pee 951 2053 (1953); Coil— 
lier GneBameemptcy, §§ 64.02(4)5 64.401(2); 
65.06, p. 2293 (14th ed. 1956). However, 
it is Teves eevee that tne Act Gees not 
establish inexorable rules for distribu- 
Cion Wiwepmecmeg@ever be Geyiaved from in 
the ifterestecr jW@stice and equity 
Go ldilery Cen yece Cin, G0 F.2d 695, 699- 
700 (ieee ae Bird & Sons Sales Corporation 
v. Tobimemene.. 7S F.2d 371, 373-374, 
100 AMAR oe (2955); Sanmsell v. Imper= 
jal Paper Game 343 U.S. 215, 219, 61 
S.Ct. 904, 85 L.Ed. 1293 (1941); Pepper 
Vv. [iieonweeiemles. 205, 302-305, 60 S.Ct. 
230, Gi eieeoeeeec (1939)- Costello vy. Bazio, 
9 Cir., 256 F.2d 903, 909-910 (1958); 
Wheeling Valley Coal Corporation v. Mead, 
4 Cire, ied! 6, Samme?! (1949): Bank 
of Ame@ritcamwiiew., (Must & savy. Ass'n v. 
EP ckSonememenmees lly F 2d 795, 798 (1982); 
in Re Aisveelaget Weueser & Toil, 2 Cir., 
06 F.2d Fos, 770 (1938). It should be 
POINUTEGMotew nal most of these cages tn= 
volve complete dtsallowance or subordina- 
tion of a clatm asserted by a creditor 
gutltty of some fraudulent or at least 
questionable tactic, whereas, here, the 
United staves has a legitimate claim and 
is Cussite@er aemsuch conduct.” 

(Emphasis added) 


In the Gee sotn re Delavare Hostery Milts, Ine., 
(Appeal of Northwestern Nat'l Bank in Philadelphia), 


202 Fedo oie emai 1953). the Court stated at 953 
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i. |. Oieiotrses, it may be possible for 
tne receivews Cermurtl@ave or the auphori— 
Favwonwen Cher Cemrt corprovime tems Ter 
priority or subordination of the loan— 
generally provision me made either fer 
DAarity Wah elmer Capemses of AGM stra— 
tion Of Sulberebmacton tO sane. 


"fn 6, Research nas not disclosed any 
case where there was a provi- 
Sore Giay the Certificare wr 
i@enwia Dirt Orrey Over Expenses 
or admina stmaidion." 


In the case of In the Matter of A. M. Townson & 
Cemm Bani@uptyecos Feeder) (3d) Cir. 1800), Circuit 
Judge Kalodner, in a dissenting opinion stated at 461 
of the opinion 


" . Ge ingee Section 64 subse aG) of 
the Benkrupwcy Act CoOurte ~authorized loans 
made COS8rPeeeivers tO finance their opera- 
tions are in the category of 'the actual 
and necessary costs and expenses of pre- 
serving the estate' and are accorded 
first Prerorsty as @n ‘expense of vadmin-= 
istrawion =,” 


In the Caee crWertier o. Suimeger, 299 F.2d 10e 
(9th Cir, UGeA eines Court, speaking through Cireuit 
Judge Barnes, at that time stated at page 104 


Wie Ween crie tit a bankrupecy court 
has the power to subordinate a claim which 
iS Geemibed with traud or Other improper 
COnewemevinen Cqulitaule principles dic— 
Vaipemiite welaim Shoudo not be allowed to 
Deerteciweave Om 2 PAYrICyY with those of 
COMetmoreartOts. BULL here there is no 
fraud." 


ee ae 


hand! a eer tt eserespectiully submitted is 
heghly persiasies S10 sie, controlling, upenm the case 
at bar, is the case of Nicholas v. United States, 384 
Wee O78, 86 sSeeeie tees (1966). Wherecingiin. Justice 
Stewart deiMiverecdeaie majority opiniconver the Court, 
ead the dissent appears to be as to an aspect of the 
Case_ Other than Ghemeone presenbed in this case; at page 
691 of the U. S. Report and page 1683 of the Supreme 
Court Reporter, the Sipreme Court stated 

"We need not here determine whether, 
with regard to the prtnetpal of those 
taxes, the general language of §7501(a) 
overrides the strong policy of §64a(1) 
Of the Bamleiswe, Act. WHrCH ESTABLISHES 
A SHARPLY yey PRIOR PTY THAT PLACES 
ALL EXPENSES OF ADMINISTRATION ON A 
PARITY, imemuaime clasums for taxes, Cf. 
Guarantec. Maile wamd Trimet Co. v. Title 
GuaranGy @eetiteuy Oo, 224 U.S. 152, 

32 S Cpe eee era. 706. Dawzas v. 
Pringle. wacememer sh>, 45 S.Ct... 549, 
69 L.Ed. 974; Missouri v. Ross, 299 
U.S. (opmeeemeieroe, GO! lid, 46," 

(Emphases added) 

It 1S respectiulily submitted, in summary of the 
above set forth statutory authority and case law 
authority, that under the case of In the Matter of 
A. M. Townson & Co., Bankrupt, supra, the monies 


DoOlEroOwed eee rrolieeweseeruon O1l Company and South- 


WESt Horesta Engwstrice, Inc,, are properly classified 
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as expenses of administration. 

it’ 1s ner eenmeclecde buy, hewever> there may “be 
come limited aubheriny vo the effect that when a 
Creagitcor or cigdifenh 2sesguilty of seme fraudulent or 
oe Feast queSti@nagle vactic, or his condwet is 
Gaenced with fraud, thaw tien the Bankruptcy Court 
imeoee applicatmcme or Gaquitable principles could 
subordinate that claim. Home Indemnity Co. v. Dono- 
Dom Painting Co., Bre,; supra, and Miller v. Sulmeyer, 
weora, But aswubaiawvery Circuit Courc stated in 
Mitler v. Sulmeyer, supra, 

"But here there is no fraud." 
ime Court's atvthemurom is specifically directed to the 
footnote in the case of In re Delaware Hostery Mills, 
ire., supra, Wieresrnar Court indicated that) research 
Mae Gdiscloseewiaemeeemy@ere @ Certificate or loan had 
priority over expenses of administration. 

In the case omen we Columbia Ribbon Cot, supra; 
ae UOUrL, Wien scat yvocavlon, Seated that wien Con-— 
eress had) estauieeshead priorities, this manifested an 
intention to have no sub-priorities within those es- 
tablished by the congressional enactment. 


The applicable law to the case at bar, § 64(a)l1 


se EO 


of the BanlaWoreyetct, as amended [11 U.S.C. § 104(a)l], 
tases peblvshedmeme sub—pricrityvya@amely, the costs of 
administration of an ensuing bankruptcy proceeding 
which supersedes a Chapter proceeding, and then the 
Denoricy 15 Ome vewune Extent taat the costs of ad-— 
Penrscration Of@ume ssuperseded Chapter preceeding have 
Deen incurred andeare unpaid. 

im the Cacemame ter. tie Certifacarwes of Indebled— 
eos, Ven tneUeimeeeoulcad In the form Ghat they were, 
Cammey COnUravememmnenastatuLe authemizine their issu— 
ance. Section 344 of the Bankruptcy Act, as amended 
GEISwU.sS.C. § (Sx ReiGherizes the issuance of the 
camriiicates 

"upon such terms and conditions and with 
such secunemapyeand PRIORITY IN PAYMENT 
OVER EXISTING OBLIGATIONS as in the par- 


ticular case may be equitable." 
(Emphases added) 


it is SWimattRed that the claim eaeees of admin- 
iovration Of Ghewame. ttane, whichewas found by the court 
te De a COSETGmmeeiinictralion, Comelision of Law No. 6 
(Transcript of Record, page 147), must be treated on a 
parity with the Certificates of Indebtedness since all 


thres Claim semetad claims for costs of administration 


iicuurved ime wowserseded Chapter proceeding. 
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AS therStiieene Cemrivor mne United States stated 

in Niechotas v. United States, supra, 
"Sect leommous)) of the Bankruptcy Act 
. establishes a sharply defined priority 
that places all expenses of administra- 
tion Ga 4a parity, wl 

By reaeenmoreum. forecoinay itis respec tiully 
SUsmmE led tCheteenats case Showld™be remanded to the 
Bankruptcy CourG below under direction that the costs 
ol aeminrstratmem or the ensuing bamkruptcy proceeding 
should first be paid and that thereafter the balance 
Cr tine Dankrupiumeazave Should be Gitsuribuved pro rata 
avieme 2@il otherevas@ely existing claims for costs of 
Soministrationse incurred but not paid, in the super- 


seded Chapter XI proceeding. 
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